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Finance and Constitution Committee 
 

17th Meeting, 2017 (Session 5), Wednesday 14 June 2017 
 

Proposed Contingent Liability: Rental Income Guarantee Scheme (RIGS) 

Purpose 

1. The Committee has received a request from the Minister for Local Government 
and Housing, Kevin Stewart MSP, to consider a proposed contingent liability. The 
letter is attached as an annexe and there has been no request to consider the 
proposed contingent liability in private on this occasion.  

Background 

2. A contingent liability is essentially a liability that is not certain, but contingent on 
some event. The most obvious examples are guarantees or indemnities. 

3. In accounting terms, a contingent liability is defined by the Scottish Government 
as— 

a) a possible obligation that arises from past events and whose existence will 
be confirmed only by the occurrence of one or more uncertain future events 
not wholly within the entity’s control; or 

b) a present obligation that arises from past events but is not recognised 
because: i) it is not probable that a transfer of economic benefits will be 
required to settle the obligation; or ii) the amount of the obligation cannot be 
measured with sufficient reliability.1 

Procedure 

4. The procedures for considering a contingent liability are set out in the Written 
Agreement2 between the Committee and the Scottish Government. As 
recommended by the Financial Issues Advisory Group (FIAG), the Scottish 
Government has undertaken to submit to the Committee its proposals for any 
contingent liability granting any guarantees or indemnities in excess of £1 million.  
 
5. The Written Agreement states that the Committee agrees— 

“to consider each contingent liability at the earliest opportunity and will take 
evidence from the appropriate Minister before deciding whether to approve 
the proposal or to propose an amendment or recommend that the proposal is 
rejected.” 

 
                                            
1 http://www.scotland.gov.uk/Topics/Government/Finance/spfm/contingentliabs#a3 
2http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/Written_Agreemen
t_with_Scottish_Government.pdf 

http://www.scotland.gov.uk/Topics/Government/Finance/spfm/contingentliabs%23a3
http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/Written_Agreement_with_Scottish_Government.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/Written_Agreement_with_Scottish_Government.pdf
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Reasons for Request   

6. The Minister’s letter states that the request relates to “a high leverage 
economic stimulus in the form of a housing guarantee scheme for the private Build to 
Rent (BTR) market.” The guarantee scheme is referred to as the Rental Income 
Guarantee Scheme (RIGS) and it is hoped that it will “contribute towards the 
development of around 2,500 homes for rent while attracting private investment to 
Scotland of around £500 million.” The letter goes on to “request an in-principle 
contingent liability of £15m” to enable the launch of the initiative. This sum is 
described as being “the maximum theoretical exposure, based on the remote and 
unlikely scenario that all guarantees would be called.” 

7. Further information about the RIGS is provided in the letter’s annexe. This 
explains that RIGS “is a revenue guarantee scheme that looks to share a proportion 
of the rental revenue risk (of voids) between landlords and investors.” The aim of the 
scheme is “to significantly boost new institutional investment in Scotland to build 
more homes, by reducing some of the risk that investors see in this emerging 
market, and demonstrating the Scottish Government’s commitment to the sector.” 

8. In addition to the £500m of new investment and 2,500 new homes referred to 
above, the Government estimates £33.5m in GVA benefits from construction to arise 
over the next five years along with “over 300” attributable jobs per annum as a result 
of the RIGS. 

9. Under the RIGS, the Scottish Government would effectively underwrite a 
proportion (50%) of any shortfall in actual rental revenue compared to projected 
revenue within a defined band (between a 75% “floor” and 95% “ceiling”). Revenue 
projections would be verified by a Chartered Surveyor before any guarantee was 
granted “to ensure they are achievable and on-market.” Illustrative scenarios are 
provided after paragraph 17 of the annexe to show how the scheme might work in 
practice. 

10. The annexe states that “extensive financial modelling with a range of scenarios 
has been undertaken and assessed with input from SG economists and the Scottish 
Futures Trust (SFT).” However, Government officials have stated that they do not 
intend to publish this modelling due to “commercial confidentialities.” 

11. According to the annexe, the modelling suggests that RIGS “can provide 
guarantees to cover approximately 2,500 units of new, purpose-built, private rented 
homes in return for relatively modest direct financial support – of 1) around £600k in 
fees for implementation and management of the scheme over its lifetime and 2) 
expected calls on the guarantee of around £2.6m.” 

12. The annexe further states that “the projected range for calls on the guarantee is 
estimated to be between £200k and £2 million, depending [on] void rate assumptions 
and the duration of the guarantees taken out.” In the ‘worst case’ scenario, the 
theoretical contingent liability is estimated at £15 million. This would be the maximum 
exposure to the SG as a percentage of the estimated annual rental revenue from the 
units covered by the scheme.  
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13. In order to ensure State Aid compliance, the RIGS would be a fee based 
scheme. The annexe explains that fees would be “set at a level where, according to 
the financial modelling undertaken, the cost of the scheme is expected to be 
financially neutral with a fee income of £1.4 million being balanced against the 
expected calls on the guarantee and administration costs.” 

14. The RIGS would be delivered and administered by the SFT. 

Conclusion 

15. The Committee is invited to consider the proposed contingent liability. 

 
Committee Clerks 

June 2017 
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BUILDING THE RENTED SECTOR IN SCOTLAND 
RENTAL INCOME GUARANTEE SCHEME  

Purpose 

1. To advise the Finance and Constitution Committee on a £15m in-principle
contingent liability required for the proposed Rental Income Guarantee Scheme
(RIGS).

Background 

2. BTR is purpose-built accommodation for rent, providing high quality,
professionally managed privately rented accommodation at scale.

3. Expanding the BTR sector is one part of the More Homes Scotland approach,

focusing on increasing housing supply and directly supporting Scotland’s Economic

Strategy.

4. The Scottish Government’s strategy for the private rented sector, “A Place to
Stay, a Place to Call Home”, commits to support growth, provide quality homes,
inspire consumer confidence and attract investment to Scotland.  BTR is a key
component of this.

5. Joint work, with Homes for Scotland (HfS – the representative body for the house-
building industry) and a Government funded Build to Rent (BtR) Champion has built
stakeholder consensus around required actions. This work has helped shape a
package of measures to stimulate market growth, including RIGS.  HfS are also
currently producing a marketing document aimed at investors, promoting the BTR
opportunity in Scotland.

Build to Rent Potential 

6. The current BTR project pipeline compiled by the Homes for Scotland, is
estimated at c.4,000 units across Scotland, comprised of projects already being built
or with planning approval, and early stage opportunities with identified investor
interest.  Notable examples so far, include Dandara in Aberdeen (292 homes), and
Moda Living in Edinburgh (525 homes).

7. However, this is still a new and emerging market, and HfS estimate BTR potential
in Scotland in the range of 7,000-10,000 homes over the next 4-5 years if the right
conditions and support are in place.

The Rental Income Guarantee Scheme (RIGS) 

8. RIGS is a medium-term intervention aiming to stimulate the growth of the BTR

housing market in Scotland, giving confidence to future developments and

accelerating future investment.   It has the potential to attract around £500m of new

investment in Scotland, realise up to 2,500 new homes and help establish investor

confidence in this new market.
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9. RIGS has been developed to support the growth of the Build to Rent (“BTR”)

sector in Scotland and is part of the Scottish Government’s Private Rented Sector

strategy.

10. RIGS is a revenue guarantee scheme that looks to share a proportion of the
rental revenue risk (of voids) between landlords and investors.  It has been
developed in response to the need identified by the house building and investment
sectors and has undergone market engagement and feedback.  Its aim is to
significantly boost new institutional investment in Scotland to build more homes, by
reducing some of the risk that investors see in this emerging market, and
demonstrating the Scottish Government’s commitment to the sector.

11. The UK Government has provided debt guarantee support for the BTR sector
across the UK but feedback from industry clearly indicated that this was not what
was needed to support sector growth in Scotland.

12. RIGS is therefore designed to give greater certainty of rental income to investors
and landlords in the initial years of letting, rather than directly supporting repayment
of debt or investment over the long-term. It will be available for qualifying new
developments built in Scotland of a minimum size of 30 units, although the target
average size of BTR development is 100 units.

13. Target applicants are large-scale institutional investors with an interest in BTR or
developers, probably partnering with investors.

14. RIGS will apply across Scotland but the expectation is that most projects will be
in the major cities such as Edinburgh, Glasgow and Dundee where the primary
markets for BTR exist.

15. To ensure State Aid compliance, this is a fee based scheme, with the guarantee
fee set as a percentage of rental income. The fee is set at a level where, according
to the financial modelling undertaken, the cost of the scheme is expected to be
financially neutral with a fee income of £1.4 million being balanced against the
expected calls on the guarantee and administration costs.  Fee income is anticipated
to be generated from 2017 and to continue until 2029.

16. Guarantees will be offered on the basis of either a three or five-year duration
with the scheme open to applicants for five years from launch.  This means from
launch to close of the scheme, the guarantee period to be covered by the contingent
liability will be 13 years up to 2030.  This is based on applications received in year 5
(2022), taking up to three years to complete (2025) opting for a five year guarantee
(2030).  We expect most guarantees will expire well before this time by applying
early, building quicker and utilising the three year guarantee.

Structure of RIGS 

17. The scheme is designed to share risk with investors. It guarantees 50% of the
gap between the actual and projected rental income of a development, within a
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defined band. This provides assurance to investors, while ensuring that they remain 
incentivised to manage the commercial risks and that the SG is not underwriting poor 
performance. The investor will take the first 5% of risk above 95% (“the Ceiling”) and 
all of the risk below 75% (“the Floor”). This is illustrated by two scenarios in the 
diagram below. 

Scenario 1 - If actual rental revenue (measured by rent collected) in any annual
period is only 85% of projected revenue, the eligible shortfall will be 10% (95% less 
85%). SG will pay out half of the eligible shortfall – in other words, 5% of the 
projected revenue, shown in green.  

Scenario 2 - If actual rental revenue in any annual period is 65% of projected
revenue, the eligible shortfall will be 20% (95% less 75%, which is the Floor) and SG 
will pay out 10% of the projected revenue, shown in green.

Financial and Economic Implications 

18. The direct economic benefits of the proposed RIGS stimulus are estimated to be
around  £500m of new investment in Scotland and realise up to 2,500 new homes.
The GVA benefits associated with construction activity alone are estimated at £33.5
million per annum over five years, with over 300 attributable construction sector jobs
per annum

19. Wider indirect benefits from accelerated provision of good quality new homes,
with important economic benefits, could also be substantial (e.g. in tax revenues
from new households and in attracting and retaining a skilled workforce).
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20. To assess the potential financial implications and risks of RIGS for the SG,
extensive financial modelling with a range of scenarios was undertaken and
assessed with input from SG economists and the Scottish Futures Trust (SFT).

21. The modelling suggests that RIGS can provide guarantees to cover
approximately 2,500 units of new, purpose-built, private rented homes in return for
relatively modest direct financial support – of 1) around £600k in fees for
implementation and management of the scheme over its lifetime and 2) expected
calls on the guarantee of around £2.6m.

22. From the scenario modelling, the projected range for calls on the guarantee is
estimated to be between £200k and £2 million, depending void rate assumptions and
the duration of the guarantees taken out.

23. The theoretical contingent liability (based on the ‘worst case’ scenario in the
model) is estimated at £15 million. This would be the maximum exposure to the SG
as a percentage of the estimated annual rental revenue from the units covered by
the scheme.

24. Most guarantee calls will be incurred between 2021-22 and 2028-29 and the
costs will be met from Housing’s capital budget. The expected timing of this cost will
not impact on delivery of, or the budget for, the 50K affordable homes target.

Risks and Mitigations 

Commercial 

25. The SG will not be liable for calls resulting from the top 5% or bottom 75% of
rental income, and is sharing risk on a 50-50 basis between these limits, so there is
a strong incentive for the guarantee recipients to take all possible steps to protect
their income stream.

26. Revenue projections will be verified by a Chartered Surveyor before the
guarantee is granted to ensure they are achievable and on-market.

27. Legal advisors (Brodies), acting for the SG, are finalising a draft guarantee
agreement and ancillary documentation which will ensure a careful balance between
protecting SG interests and making the scheme terms commercially acceptable.

State Aid 

28. The State Aid Unit considers the risk of state aid being present in RIGS is low
and is satisfied the charging of a fee to beneficiaries of the guarantee, which is linked
to commercial considerations, addresses the risk of non-compliance.

29. Scott-Moncrieff were commissioned as independent advisors to assess the
approach to ensuring state aid compliance and have confirmed that State Aid
principles have been followed appropriately.
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Delivery 

30. Scottish Futures Trust (SFT) has been involved in the design of RIGS and their
board has approved SFT to act as the SG delivery partner for RIGS. Funding
provision has been made in the More Homes resource budget to cover this cost for
the duration of the scheme.

31. Delivery arrangements will be concluded with SFT in advance of the launch of
RIGS and formalised in a clear Memorandum of Understanding between SG and
SFT.   The plan is for SFT to manage the process end-to-end.  SFT will be mandated
to agree projects and offer guarantees up to a ceiling of £11 million, providing some
headroom in terms of the risk of overall financial exposure and the maximum level of
contingent liability requested.  It is intended that the scheme will be open to
applications from the point of launch this month and to close to applications five
years thereafter.

32. The SFT will also collect fee income on behalf of Scottish Ministers and report
into the Scottish Government (specifically the Housing and Finance Directorates).
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Finance and Constitution Committee 

17th Meeting, 2017 (Session 5), Wednesday 14 June 2017 

Brexit: Implications for the Devolution Settlement of any UK Common 
Frameworks 

Purpose 

1. The Committee previously agreed to hold a series of evidence sessions
considering the implications of Brexit for the Scottish devolution settlement. The first
of these sessions takes place at this meeting and will involve the Committee taking
evidence from—

• Professor Charlie Jeffery, University of Edinburgh;

• Professor Michael Keating, University of Aberdeen; and

• Professor Aileen McHarg, University of Strathclyde.

2. Each of the witnesses was invited to provide a written submission to the
Committee focussing on possible UK common frameworks as outlined in the Great
Repeal Bill White Paper and the implications for the Scottish devolution settlement.
The submissions are attached at annexe A.

Conclusion 

3. The Committee is invited to consider the attached submissions.

Committee Clerks 
June 2017 
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Memorandum on the Great Repeal Bill White Paper (Chapter 4 – Interaction 
with the devolution settlements) 

Submission from Professor Charlie Jeffery, Professor of Politics, University of 
Edinburgh 

Devolution 1999-2017 

1. Since the devolved institutions were launched we can observe a number of
consistent patterns:

• No UK Government (under whichever party/ies) has articulated an
overarching purpose of the relationship of whole and parts in the post-
devolution UK political system, nor deemed it important to do so.

• The institutional form of devolution in each part of the UK, and its
relationship to UK-level institutions, has been handled in an ad hoc way,
often responding in reactive and improvised ways to territory-specific
political pressures and/or the perceived inadequacies of the current
institutional form in a particular part of the UK.

• As a result we have seen five distinct versions of devolution in Wales,
three in Scotland, a number of more incremental changes in Northern
Ireland, and a mix of initiatives within England (the Greater London
Authority; the abortive attempt to introduce elected regional assemblies;
the more recent patchwork of city-regions with executive mayors) and an
all-England response to devolution outside England in the form of English
Votes on English Laws.

• The broad direction of the reforms has been to create (and over time
grow) discrete areas of decision-making authority which have opened up
significant territorial policy differences.

• At the same time the UK Government has (arguably more than the
devolved institutions) driven on those territorial policy differences as it has
introduced new policies in England in policy areas which are devolved
outside England

• This rather chaotic evolution of the post-devolution UK has lacked the
forms of intergovernmental relations which are common to other
decentralised systems of government and serve to coordinate statewide
and devolved priorities, in part by addressing coordination problems, in
part by building agreement on shared purpose.

• Intergovernmental relations in the UK have very limited institutional forms,
and are carried out routinely among officials with a heavy emphasis on
bilateral coordination. Multilateral – that is, statewide – coordination is less
well-developed, and political coordination restricted to a small number of
forums which meet intermittently. This is a system designed to tackle
coordination challenges at an operational level. It is not a system designed
to build, or one hitherto capable of building, agreement on shared
statewide purpose.

2. The features and deficits of this devolution ‘system’ have been widely noted
both in academic analysis and in a long list of parliamentary committee
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enquiries and devolved and UK-level commissions. That these features 
persist suggest at the very least a broad consensus on how the UK should 
operate as a devolved state: with limited statewide coordination, with 
flexibility on institutional forms, and with a permissive attitude to substantive 
policy differences.  

Brexit 

3. Brexit appears to be producing challenge to that consensus. This has (at
least) two sources.

• The challenge of how to organise the return of powers exercised in some
cases for over four decades at the EU level in relation to the existing
devolution legislation.

• And specific territorial concerns arising from differences of context (for
example the EU land border in Northern Ireland) and/or the differential
outcomes of the Brexit referendum when measured by nation with the UK,
which have prompted claims for differences in the relationship of some
parts of the UK to the EU post-Brexit.

4. The challenge to the consensus in the Scottish case has been made clear by
the different understandings of post-Brexit devolution set out in the Scottish
Government paper Scotland’s Future in Europe and (though rather less
clearly) in the UK Government’s Great Repeal Bill White Paper and other
Brexit-related documents. Each pushes, in different directions, at the
boundaries of the devolution ‘system’ described above.

5. The Scottish Government has proposed a radical extension of that system
designed to respond to the clear majority vote in Scotland to remain in the
EU. What it proposes boils down to three things:

a) Full and unconditional repatriation to the Scottish Parliament of those
decision-making responsibilities hitherto carried out by EU institutions that
are implied in the Scotland Act to be devolved responsibilities in Scotland,
in particular agriculture and fisheries, but also a number of other areas.

b) Additional powers that would enable Scotland to have a differential
relationship with the EU and in particular to maintain Scotland within the
European Single Market, including powers that would enable Scotland,
while remaining part of the UK, to maintain the Single Market’s four
freedoms of movement of people, goods, services and capital. These
powers would include such areas as immigration, import and export
control and regulation of competition.

c) To enable such a differential sub-state relationship with external actors the
Scottish Government also proposes a power to act internationally in the
framework of its devolved competences, both those currently existing and
the additional areas it wishes to see devolved.

6. These ambitions, as the Scottish Government notes, would be complex and
challenging to bring about, though there are examples that can be drawn on
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in some areas in other decentralised states. If enacted they would push the 
UK’s ad hoc and differential system of devolved government into a new 
place, establishing Scotland as a jurisdiction with many of the features of a 
sovereign state.  
 

7. The UK Government has not yet set out a detailed vision of how it would like 
to see the devolution ‘system’ develop. The relevant chapter in the Great 
Repeal Bill White Paper has six paragraphs that fit on one side of A4 paper.  
 

8. But there is a clear difference of perspective compared with that the Scottish 
Government has set out. The UK Government has not signalled any 
willingness to agree to the Scottish Government’s proposal for ‘four 
freedoms’ powers or for powers in external affairs. But it has signalled a 
different approach to repatriation. Additionally the Conservative Party has 
suggested – in sketchy outline – a more interventionist approach in the 
devolved nations. 
 

9. The UK Government does not propose the unconditional repatriation of 
powers to the devolved administrations. It has said it does not envisage the 
re-reservation of any powers. And it does envisage additions to devolved 
decision-making powers. But it does envisage that the kinds of ‘common 
frameworks’ that the EU has provided would need to be built within the UK, 
so that the ‘harmonious functioning of the UK’s own Single Market’ is 
safeguarded. Initially, and until the UK’s own frameworks could be 
established, current EU frameworks would be reproduced in UK law.  
 

10. The subsequent made-in-the-UK frameworks would be set in the UK by 
‘democratically elected representatives’. It is not clear whether these would 
be both UK-level and devolved representatives, though ‘intensive 
discussions’ would be had with the devolved administrations on what should 
be regulated by common framework at UK level and where such common 
frameworks ‘are not necessary’. The ‘guiding principle will be to ensure that 
no new barriers to living and doing business within our own Union are 
created as we leave the EU.’ 
 

11. This language is echoed (without further elaboration) in the UK Government’s 
Brexit White Paper and the Conservative Party general election manifesto [I 
write this memorandum in the assumption of a Conservative majority; both 
the memorandum and, indeed, the Great Repeal Bill White Paper will be 
irrelevant in the event of any other election outcome]. 
 

12. The Conservative manifesto offers additional thoughts on devolution. It says 
(accurately enough) that UK Governments in the past have ‘tended to 
devolve and forget’ and goes on to say the Conservative Party will ‘put this 
right’ so that the UK Government is a ‘force for the good across the whole 
country.’ Two (a little) more specific examples are given: 
 
• That a Conservative UK Government will ‘take concerted action’ to 

develop the Scottish economy through the industrial strategy.  
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• And that ‘we will protect the interest of Welsh farmers as we design our 
new UK farming policy’ [my emphasis] 

 

13. These examples suggest – and it has to be emphasised there is little detail 
and plenty of room for interpretation here – a more interventionist role in 
setting UK-wide ‘common frameworks’. The suggestion of a ‘UK farming 
policy’ goes further than the Great Repeal Bill White Paper in proposing that 
agriculture will be one of the areas where a common framework is needed 
(and that the unconditional devolution foreseen by the Scottish Government) 
is not envisaged. And further on in the manifesto a UK Shared Prosperity 
Fund is envisaged as a vehicle to replace (and allocate funding hitherto fed 
by the UK into and distributed by) EU structural funds – seemingly another 
‘common framework’.  
 

14. The role of the devolved administrations in establishing these common 
frameworks is not spelt out in detail. There is mention of ‘work with the 
devolved administrations’ in the design of the farming policy. And devolved 
administrations would be one of a number of consultees in the design of the 
Shared Prosperity Fund. 
 

15. These sound like top-down processes in which devolved administrations will 
have some role, but a limited one (especially if only as ‘consultee’). Just as 
the Scottish Government’s vision of further devolution pushes at the 
boundaries of the existing devolution ‘system’ so does the UK Government’s 
– but in the opposite direction, envisaging constraints in the operation of 
repatriated powers (and offering no encouragement to the expansive vision 
of additional powers set out in the Scottish Government’s paper on 
Scotland’s Future in Europe). 
 

16. In this context it can be noted that the Scottish Government has already 
signalled that it will seek to use the Sewel Convention to withhold its consent 
if it deems it appropriate if it is not satisfied with the detailed terms of 
repatriation of powers.  
 

17. A conclusion (necessarily tentative given the scant information we yet have 
on the UK Government (and Conservative Party) position) is that the 
relationship of Brexit to devolution will be a source of disagreement between 
the UK and Scottish Governments, assuming a Conservative Party victory. 
Each is pushing beyond the consensus surrounding the current system, the 
UK Government seeming to favour something more tightly coordinated and 
its own role as more interventionist, and the Scottish Government something 
(for Scotland) significantly looser to enable a continuing, close relationship 
with the EU via Single Market membership. 

 

  

Agenda Item 3 
14 June 2017 FCC/S5/17/17/3

5



The repatriation of competences after Brexit 

Submission from Michael Keating, Professor of Politics, University of 
Aberdeen and Director of Centre on Constitutional Change 

1. The Scottish devolution settlement is based on the reserved powers model, 
meaning that all competences not expressly reserved to Westminster are 
devolved.  
 

2. Westminster retains the right to legislate in such devolved matters but this is 
limited by the Sewel Convention under which Westminster will not ‘normally’ 
legislate in devolved matters without the consent of the Scottish Parliament. 
The Sewel Convention is not enforceable at law, which means that there is 
no definitive ruling on what it covers and how it should work. The Supreme 
Court (in the Miller case about triggering Article 50) declared that the 
Convention is a mere ‘political’ agreement.  
 

3. In practice, however were Westminster to ignore Sewel and legislate in 
devolved fields, the Scottish Parliament could in turn legislate to nullify such 
Westminster laws, leading to an endless game of legislation and counter-
legislation. This could be ended only by a specific reservation of the 
contested competence. According to the larger interpretation of the Sewel 
Convention, such a reservation, altering the powers of the devolved bodies, 
would normally require the consent of those legislatures themselves. 
 

4. Non-reserved matters include a series of competences that are also held by 
the European Union. The main ones are: 
 

a) Agriculture including support for farmers, rural policy measures and 
animal health and welfare; 

b) Technical standards in agriculture and fisheries and food safety and 
labelling; 

c) Fisheries within the Scottish zone and Scottish boats outside it; 
d) Environmental regulation; 
e) Regional policy including aid to industry and economic development 

- but designation of assisted areas is reserved; 
f) Aspects of Justice and Home Affairs, including police cooperation. 

 
5. Hitherto, the overlaps between European and devolved competences have 

been handled in the Joint Ministerial Committee (Europe) in which the UK 
and devolved governments agree on the position which the UK delegation 
will take in the Council of the European Union (also known as the Council of 
Ministers).  
 

6. After Brexit, if nothing else is done, these overlapping powers will revert to 
the devolved administrations. They will not revert automatically to 
Westminster, which can then decide which to devolve. For Westminster to 
regain these powers would require a specific reservation.  

 

Agenda Item 3 
14 June 2017 FCC/S5/17/17/3

6



Clarifying Competences 

7. In practice, however, matters are more complex. 
 

8. Whether a law falls within the reserved or the devolved field depends on the 
broad purpose. So it might be argued that a bill apparently in a devolved field 
is intended to meet a reserved purpose.  
 

9. Some powers are concurrent, with all three levels competent. This includes 
scientific research, where research councils are reserved but the EU and the 
devolved governments also fund research. 
 

10. Even where a competence is not reserved, the international aspects of it are. 
So agricultural support is devolved but agricultural trade is reserved. The two 
are inseparable, as any international agreement on agricultural trade will 
include rules on support to ensure fair trading conditions. This would extend 
to trading under World Trade Organization (WTO) rules. International 
agreements on the environment and on justice and home affairs are also 
binding on the devolved administrations. Fisheries will, after Brexit, still be 
subject to international agreements on access. 
 

11. The funding of those competences that are both Europeanized and devolved 
would not automatically revert to the devolved level. The UK’s net 
contribution to the EU will revert to the UK Government, which can then 
decide on how to allocate it. This is particularly important in agriculture, 
which is mainly a spending policy, while the environment and JHA are mainly 
regulatory policies.  
 

12. Devolved and reserved competences are interlinked so that changes in one 
can affect the other.  
 

13. There are externalities and cross-border effects of devolved policies. For 
example, environmental conditions spill over the border so that actions in one 
jurisdiction can affect the other. If one jurisdiction were offering more 
generous support to farmers, this would give them an unfair advantage in the 
UK market for agricultural products. The principle of ‘no detriment’ 
recognized in the Smith Commission report, would suggest that these actions 
should not be allowed to impose negative consequences. 

 
Implications of Brexit 

14. The existence of shared competences and the need for some cooperation is 
widely accepted. Even the Scottish Government’s White Paper on 
independence envisaged a lot of cooperation, including keeping the UK 
research councils. There are, however, important differences in interpretation 
of the effects of Brexit.  
 

15. The UK Government has promised that ‘no decisions currently taken by the 
devolved administrations will be removed from them’ (Prime Minister’s 
Speech, 17 January 2017). Indeed, they may gain powers: ‘we will use the 
opportunity of bringing decision making back to the UK to ensure that more 
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decisions are devolved’ (White Paper, The United Kingdom’s exit from and 
new partnership with the European Union, February 2017). On this 
interpretation, if any powers currently held by the EU come to the devolved 
legislatures, that would count as an expansion of their decision-making 
power. The argument is that at present the devolved administrations ‘are 
responsible for implementing the common policy frameworks set by the EU.’ 
So ‘When the UK leaves the EU, the powers which the EU currently 
exercises in relation to the common frameworks will return to the UK’ (White 
Paper, Legislating for the United Kingdom’s withdrawal from the European 
Union, (March, 2017).  
 

16. An alternative interpretation, however, is that, rather than reverting to the UK, 
these framework powers will cease to exist as there is no provision for them 
in UK domestic law. The Scottish and Welsh Governments have, moreover, 
disputed the interpretation that they merely administer EU policy, arguing that 
the policy-making powers belong to them and must come back to them. The 
Welsh Government has accepted that there should be some common policies 
but not by centralizing them. The Scottish Government has accepted a need 
for some (negotiated) ‘cross-border frameworks’ (letter from Michael Russell 
to Joan McAlpine, 4 May, 2017), but otherwise emphasized its scope for 
autonomous policy-making.  
 

17. It is likely that there will be consensus on many technical matters related to 
cross-border trade and spill-overs. Difficulties could arise, however, if the 
devolved governments wished to adopt distinctive policies, including raising 
regulatory or environmental standards or refusing to lower them. They could 
also arise if the devolved governments were to choose to shadow EU 
environmental regulatory standards and food safety standards rather than UK 
ones, in order to retain access to EU markets. Conflicts might also arise were 
the UK to negotiate international trade agreements relaxing controls in 
matters such as agricultural and food standards, which the devolved 
administrations did not want to follow.  Such a scenario has been raised in 
relation to a possible free trade agreement with the United States. 

 
Managing Frameworks 

18. If the solution is to have UK or cross-border frameworks, there are various 
ways in which this could be achieved. 
 

19. There could be an amendment of the devolution acts in Scotland, Wales and 
Northern Ireland so as to extend the list of reserved powers. This would 
normally require legislative consent under the Sewel Convention. The 
Scottish Government has stated that it would not expect the Scottish 
Parliament to approve such a legislative consent motion (letter from Michael 
Russell to Joan McAlpine, 4 May, 2017). If such assent were not forthcoming, 
the UK Government could decide to proceed unilaterally, on the grounds that 
this related to non-devolved purposes; or that the circumstances were not 
‘normal’; or because it has the ultimate right to do so under its supremacy 
doctrine. The resolution of such a conflict could only be political. 
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20. The UK Government could introduce transversal legislation applying across 
the UK, laying down provisions to secure fair market conditions and avoid 
negative externalities in matters like agricultural support, environmental 
regulation, public procurement or justice. It could be argued that such 
legislation relates to reserved responsibilities, including competition policy 
and thus is not subject to the Sewel Convention. Others would argue that it 
does in effect change devolved powers. 
 

21. The UK Government could use control of funding effectively to recentralize 
policy by attaching conditions to its distribution. This is not a model that has 
been employed widely since devolution but the City Deals provide a 
precedent for using UK funds to lever Scottish and local spending, just as EU 
funding has hitherto done. The Conservative manifesto proposes a UK 
Prosperity Fund, to replace EU Structural and Cohesion funding, although 
there is no detail. That would represent a re-entry by the UK into the non-
reserved sphere of regional policy but would probably not require the 
legislative re-reservation of the field.  
 

22. The competences could be managed jointly by the UK and devolved 
governments. This would in effect enlarge the scope of concurrent 
competences, which have not hitherto been a major part of the devolution 
settlement, in contrast to some other devolved and federal systems. This is, 
in effect, the position of the Welsh Government in relation to many of the 
repatriated powers. 
 

23. After devolution, mechanisms were put in place to handle overlapping policy 
fields between the UK, devolved and European levels. These included 
concordats (such as that governing assistance to industry) and Joint 
Ministerial Committees (JMCs). The experience of JMCs has been mixed and 
for long periods of time they have not even met, except for the JMC on 
Europe. The new powers coming to Scotland under the Scotland Act (2016), 
together with the issue of repatriated EU competences, extend the sphere of 
joint and overlapping powers. This may call for more effective 
intergovernmental mechanisms. 
 

24. One option would be to make the JMCs into decision-making bodies, with 
formal procedures and powers. Possible models are the Council of the 
European Union and the Spanish Sectoral Conferences. Both work by a 
combination of consensus and voting. In the EU, there is a system of 
qualified majorities, while in Spain the central government has a number of 
votes equivalent to all the autonomous communities together. In both cases, 
actual voting is less important than the fact that it can be used, so ensuring 
that both sides have an incentive to compromise.  
 

25. A further issue arises in relation to the international dimension of devolved 
competences after Brexit. It can be argued that the devolved bodies have a 
legitimate interest in international agreements in devolved fields and should 
be included in the negotiation of such agreements. 
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Funding 

26. It is calculated that Scotland is a net contributor to the EU, while Wales and 
Northern Ireland are net beneficiaries. Scotland does, however, gain a share 
of agricultural and research funding larger than its population share. 

EU funding: CAP, Structural Funds and Research 
 % UK CAP 

receipts 
% Structural 
Funds 2014-20 

% UK funding 
from EU research 
area 

% UK population 

England 63 63.8  84 

Scotland 18   8.2 10.4 8.2 

Wales   9 22.2  4.7 

N. Ireland 10   5.6  2.7 

 

27. There are various ways in which these funds could be distributed after Brexit. 
 

a) Distribution according to a UK-wide formula, which would imply a UK-wide 
policy framework. This appears to be the Conservative proposal in relation 
to the structural and cohesion moneys. The UK contribution to the 
European research programmes could be transferred to UK Research and 
Innovation (the research councils) and distributed competitively; 

b) Distribution on a historic basis, which would favour the devolved 
governments, given their larger spending on agriculture; 

c) Distribution on a per capita basis, which would not take account of needs 
and which would favour England; 

d) Incorporating the money into the block grant and adjusting according to 
the Barnett Formula. This would not, as some commentary has suggested, 
mean distribution according to population. Rather, following the precedent 
of previous transfers of competences, it would carry over existing levels of 
funding and adjusting thereafter by giving the devolved territories a per 
capita share of any changes in funding for England. The devolved 
territories would then have discretion as to how this money was allocated, 
including spending it in other fields, subject to any new UK or cross-border 
frameworks. 

 
Implications 

28. The strengthening of intergovernmental relations and the extension of 
framework provisions would transform the devolution settlement in the 
direction of a cooperative model in which powers are exercised jointly. 
Framework laws and provisions feature in several European countries and 
have often been a major cause of contention. UK devolution has not hitherto 
used this model and proposals for framework laws mooted in the early 2000s 
were not followed through. An alternative perspective emphasizes the scope 
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for more autonomous policy making and for doing things differently across 
the UK.  

 

Professor Michael Keating 
5 June 2017  
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Memorandum of Evidence to the Scottish Parliament’s Finance and Constitution Committee 

Repatriation of Powers from the European Union and Common United Kingdom Frameworks 

Brexit, Devolution and the Repatriation of Powers 

Certain decision-making competences currently exercised at the European Union (EU) level also fall, in 

principle, within the competence of the Scottish Parliament and/or Scottish Ministers;1 that is, they 

have not been expressly reserved to the United Kingdom (UK) Parliament or government under the 

Scotland Act 1998.  However, the cross-cutting obligation on the Scottish Parliament and Scottish 

Ministers to comply with EU law (s29(2)(d), s54 and s57(2) Scotland Act 1998) means that devolved 

decision-making powers in these areas are effectively pre-empted to the extent that the EU has 

exercised its legislative powers and, to the extent that decision-making competence remains, it must 

not be used in an manner which is incompatible with EU law.  The effect of EU decision-making is thus 

to ensure a high degree of consistency between the various parts of the UK even in areas which are in 

theory devolved, although there may be some variation in the way in which EU obligations are 

implemented or administered as between the devolved and UK levels.   

If, as part of the process of implementing the UK’s withdrawal from the EU, the obligation on the 

devolved institutions to comply with EU law is removed, and no further changes are made to the 

devolution settlement, such powers would be “repatriated” to the devolved level rather than to the 

UK level.  This would, in effect, confer upon the devolved institutions substantial new decision-making 

competences (along with associated financial and regulatory responsibilities).   

The UK Government has stated in its Great Repeal Bill White Paper that it expects Brexit to result in a 

significant increase in the decision-making power of each devolved administration.2  Nevertheless, it 

has expressed concern that the common UK frameworks provided by EU law should not be 

undermined by the repatriation of powers where such frameworks are necessary either to protect the 

effective functioning of the UK’s own single market or to enable the UK to strike free trade deals with 

third countries.  The White Paper therefore states that the UK Government intends to replicate the 

current frameworks provided by EU rules through UK legislation, and in parallel to identify through 

discussions with the devolved administrations where common frameworks need to be retained in 

future.   

The Scottish Government accepts that there may be a need to replace EU frameworks with common 

UK frameworks in certain areas, but has stated that such frameworks should be a matter for 

negotiation and agreement with the devolved governments, not for imposition from Westminster, 

and that no powers should be taken back from the devolved to the UK level.3 

  

                                                           
1
 See A Page, The Implications of EU Withdrawal for the Devolution Settlement (October 2016), 

http://www.parliament.scot/General%20Documents/The_implications_of_EU_withdrawal_for_the_devolution_
settlement.pdf.  The main decision-making competences in question relate to agriculture, fisheries and the 
environment.  
2
 Department for Exiting the European Union, Legislating for the United Kingdom’s Withdrawal from the 

European Union, Cm 9446 (March 2017), ch 4, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_wh
ite_paper_accessible.pdf  
3
 Scottish Government, Scotland’s Place in Europe (December 2016), ch 4, 

http://www.gov.scot/Publications/2016/12/9234.  

http://www.parliament.scot/General%20Documents/The_implications_of_EU_withdrawal_for_the_devolution_settlement.pdf
http://www.parliament.scot/General%20Documents/The_implications_of_EU_withdrawal_for_the_devolution_settlement.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_white_paper_accessible.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_white_paper_accessible.pdf
http://www.gov.scot/Publications/2016/12/9234
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The United Kingdom’s Single Market 

The Idea of the UK Single Market 

The desire to preserve the UK’s single market has been said to provide a rationale for the division 

between reserved and devolved competences in the Scotland Act 1998.  The Calman Commission 

regarded it as one of the principles on which the devolution settlement is based, and a key criterion 

limiting the extent to which powers and functions ought to be devolved.4  In contrast to the Northern 

Ireland Act 1998,5 preservation of the UK single market does not receive any explicit recognition in the 

Scotland Act, nor does it provide any cross-cutting constraint on devolved powers.  However, it was 

recognised in Imperial Tobacco v Lord Advocate6 as one of the purposes of the Scotland Act which 

could be used as an aid to the interpretation of specific reservations. 

Nevertheless, the idea of the UK single market is a somewhat indeterminate one.  It is claimed that it 

can be traced back to the 1707 Union itself, since a key aim of the Union (particularly for the Scots) 

was to gain unimpeded access to markets.7  In reality, the modern conception (and the terminology) 

of the UK single market owes more to the influence of the EU than it does to early 18th century 

constitutional thinking.   

What the maintenance of a single market requires is open to contestation in two dimensions: 

1. The degree to which it requires harmonisation of laws and regulations in addition to non-

discriminatory access to markets and, if so, how far the requirement of harmonisation 

extends.  In particular, to what extent does it require harmonization of social (rather than 

economic) regulatory requirements, which may potentially have distorting effects on trade, 

but which may also reflect varying social conditions and/or political priorities in different 

jurisdictions? 

 

2. How far the single market should extend.  In other words, what range of goods and services 

ought to be subject to common market principles? 

There is little evidence of a principled approach to these questions as regards the current distribution 

of competences between the UK and devolved levels.  The settlement contained in the Scotland Act 

1998 largely reflected the allocation of functions between the Scottish Office and UK-wide 

departments as it had evolved by 1998 (subject to subsequent modification), rather than any attempt 

to reason from first principles.  The division of competences also differs as between Scotland, Wales 

and Northern Ireland, with Northern Ireland enjoying substantially greater economic powers than 

either Scotland or Wales.   

Thus the degree of harmonisation of markets within the UK has varied over time, and there still 

remain significant areas where there is either no single market (for instance, higher education and 

legal services), or where a single market co-exists with some degree of variation in market rules as 

between jurisdictions (there remain some important differences, for example, in commercial law and 

licensing laws). 

                                                           
4
 Commission on Scottish Devolution, The Future of Devolution within the Union: a First Report (2008), ch 4. 

5
 Northern Ireland Act 1998, s14(5): the Secretary of State may decide not to submit a Northern Ireland 

Assembly Bill for Royal Assent, inter alia, where it contains a provision which he considers would “have an 
adverse effect on the operation of the single market in goods and services within the United Kingdom.”  
6
 See in particular the opinion of Lord Reed in the Inner House – [2012] CSIH 9, at paras 78 – 96, subsequently 

endorsed by the Supreme Court – [2012 ] UKSC 61, at para 34. 
7
 See Arts IV and VI of the Union with England Act 1707. 



3 
 

The idea of the UK single market cannot therefore be used unproblematically to support the case for 

common UK frameworks in relation to economic activities.  Such frameworks required to be justified 

on a case-by-case basis. 

The Role of EU Law in Sustaining the UK’s Single Market 

The cross-cutting constraint provided by EU law within the current devolution settlement to some 

extent makes up for the lack of cross-cutting supports for the UK single market.  But there are limits to 

the extent to which EU law also provides common UK frameworks: 

1. Obviously, it does not require a UK single market in relation to functions which fall outwith the 

scope of EU law; 

 

2. Where markets are subject only to the general principles of EU law (rather than to specific EU 

legislative schemes), these apply only where there is discrimination against EU nationals.  For 

example, EU law requires that students from other Member States cannot be charged 

university tuition fees in Scotland, but it does not require equal treatment of students from 

other parts of the UK; 

 

3. Even in sectors subject to specific EU legislative frameworks, EU law does not always require 

uniformity within the UK; differential implementation may be permitted, provided that 

minimum obligations are complied with;8 

 

4. There may be scope for derogation from EU rules in ways that allow for regionally-

differentiated policy-making. 

It is therefore important not to exaggerate the impact of Brexit on maintenance of the UK single 

market.  It cannot straightforwardly be argued that Brexit removes essential supports for the UK single 

market which must be replicated at domestic level.  Again, issues should be addressed on a case-by-

case basis. 

International Trade 

Brexit is likely substantially to increase the importance of international trade rules as a constraint on 

UK decision-making.  Currently, international trade is reserved to the UK Government and Parliament 

(Scotland Act 1998, sch 5, pt 1, para 7(1)), so negotiation of trade deals will be a matter which will be 

repatriated to the UK level upon withdrawal from the EU.  Nevertheless, international trade law, and 

the terms of particular trade deals, may potentially have significant implications for devolved matters.  

These might include, for instance, import/export tariffs for agricultural goods, implications for levels of 

environmental protection, and/or foreign access to currently non-marketised sectors such as health or 

education.  

From the UK point of view, it will be important to be able to secure compliance with international 

trade rules throughout the UK.  There are mechanisms within the current devolution settlement which 

could be used for this purpose.  S35(1)(a) Scotland Act 1998 enables the Secretary of State to prevent 

Bills being sent for Royal Assent where they contain provisions which are incompatible with 

international obligations.  In addition, s58 enables the Secretary of State to order the Scottish 

Ministers to refrain from taking, or to take, action where necessary to secure compliance with 

international obligations, and this may include making secondary legislation or introducing a Bill into 

the Parliament.  These provisions are, however, less far-reaching than the current provisions for 

                                                           
8
 Case C-428/07 R (Horvath) v Secretary of State for the Environment, Food and Rural Affairs [2009] ECR I-6355. 



4 
 

securing the implementation of, and compliance with, EU law.  In particular, the UK Government has 

no powers, short of enacting primary legislation, to implement trade rules in devolved areas itself if 

the devolved institutions are unwilling to do so.  Nor is there any mechanism by which an affected 

party could challenge devolved decisions or legislation on grounds of incompatibility with 

international trade law.   

From the point of view of the devolved institutions, on the other hand, international trade rules have 

the potential significantly to undercut devolved decision-making in a way that is much less predictable 

(because more ad hoc) and much less transparent than EU decision-making.  In particular, there are 

currently no equivalents for international trade negotiations of the mechanisms by which the 

devolved governments can themselves seek to influence EU decision-making, whether by participating 

in the establishment of the UK’s negotiating position via JMC-Europe, or through participation in, or 

lobbying of, EU decision-making processes. 

Securing Common Frameworks 

There are several ways in which common frameworks could be established to protect the UK single 

market and/or implement trade deals. 

1. Ad hoc legislation to establish common frameworks in particular areas by agreement between 

the UK and devolved governments.  This could involve either UK-wide legislation subject to 

devolved consent under the Sewel Convention, or parallel UK and devolved legislation.  This 

approach would involve no change to the current devolution settlement and would therefore 

preserve – and enhance – devolved autonomy.  For that reason, however, it would not 

prevent future divergence from common frameworks, and in relation to international trade 

rules, it would not provide any guarantee of ongoing compliance. 

 

2. Permanent re-reservations of currently devolved matters, followed by the enactment of UK 

legislation to establish common frameworks.  Again, this would require consent under the 

Sewel Convention (subject to the argument that this is not a ‘normal’ situation, and therefore 

consent could be dispensed with).  As noted above, the Scottish Government has indicated 

that it would not agree to any permanent re-reservations.  In addition, potential conflicts 

falling outwith reserved areas would still need to be dealt with by agreement. 

 

3. New cross-cutting constraints upon devolved competence to protect the UK single market and 

ensure implementation of, and compliance with, international trade rules.  These could be 

general constraints, equivalent to the current EU law provisions.  Alternatively, they could be 

more specific constraints, e.g., new UK competition and/or state aid rules binding on the 

devolved governments and legislatures.  Again, any new constraints on devolved competence 

would require an amendment to the Scotland Act which would engage the Sewel Convention.  

This approach could involve potentially very significant inroads into devolved competence, 

raising questions both of definition (for example, what does the UK single market mean?) and 

constitutional justification (for example, given that international trade law does not have the 

same constitutional status as EU law, why should it be given the same level of protection in 

relation to devolution?).  Cross-cutting international trade constraints would also require to be 

balanced by reformulated inter-governmental relations machinery to ensure protection of the 

interests of devolved governments in future trade negotiations. 

Aileen McHarg 

Professor of Public Law 

University of Strathclyde 
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